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Plaintiff: 

WILDEARTH GUARDIANS 

v. 

Defendants: 

COLORADO PARKS AND WILDLIFE 
COMMISSION and COLORADO PARKS AND 
WILDLIFE. 

 

 

Case No: 2017CV030219 

Courtroom:  414 

ORDER RE: PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

THIS MATTER comes before me on Plaintiff WildEarth Guardians’ Motion for 
Summary Judgment.  After reviewing the parties’ filings, the Court’s file, and applicable law, 
the Court finds and orders as follows: 

I. Background 

This case arises from the approval by Defendant Colorado Parks and Wildlife 
Commission (“Commission”) of “Program Narrative Study Plan for Mammals Research: 
Addressing Neonate Mule Deer Survival in the Piceance Basin” (“Piceance Study Plan”) 
and  “Program Narrative Study Plan Addendum for Mammals Research” (“Upper 
Arkansas Study Plan”) (collectively, “Approved Plans”) promulgated by Colorado Parks 
and Wildlife (“CPW”) to reduce predator populations, i.e., cougars and black bears, in 
certain geographic areas known as Mule Deer Data Analysis Units (“DAUs”). Specifically, 
Plaintiff alleges that the Approved Plans violate Colo. Const. Art. XVIII § 12(b)(1) and its 
implementing legislation C.R.S. § 33-6-203. Plaintiff contends that the Approved Plans 
are not “bona fide scientific research” as required to exempt the use of specified non-
lethal traps for the taking of wildlife. The present Motion for Summary Judgment seeks a 
declaration that the Approved Plans violate Amendment 14 to the Colorado Constitution, 
its implementing legislation, and the Defendants’ statutory duties under C.R.S. § 33-1-
101(1), C.R.S. § 33-1-106(1), C.R.S. § 34-60-102(1)(a)(IV), and C.R.S § 33-1-106(1)(a) 
and also seeks to vacate the Commission’s approval of such plans. 
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II. Standard of Review 

C.R.C.P. 56(c) allows a court to grant a motion for summary judgment before trial 
“when the pleadings and supporting documents establish that there is no genuine issue 
as to any material fact and that the moving party is entitled to judgment as a matter of 
law.” Gibbons v. Ludlow, 304 P.3d 239, 244 (Colo. 2013).  Because summary judgment 
“denies litigants their right to [a] trial,” it is a “drastic remedy,” and is “never warranted 
except on a clear showing that there is no genuine issue as to any material fact.” Günter 
v. Palmer & Co., 585 P.2d 583, 584 (Colo. 1978).   

A material fact is a fact that, when resolved, “will affect the outcome of the case.” 
Dominguez Reservoir Corp. v. Feel, 854 P.2d 791, 795 (Colo. 1993). “Because the trial 
court may not assess the weight of the evidence or credibility of witnesses in determining 
a motion for summary judgment, the court may not grant summary judgment when there 
is a controverted factual issue that must be resolved in a trial.” Kaiser Found. Health Plan 
of Colo. v. Sharp, 741 P.2d 714, 718 (Colo. 1987).  Where reasonable people could reach 
different conclusions about the evidence, summary judgment is not appropriate. Mt. 
Emmons Mining Co. v. Town of Crested Butte, 690 P.2d 231, 239 (Colo. 1984). 

The burdens to show a dispute about whether there is a genuine issue of material 
fact are as follows: “The moving party has the initial burden to show that there is no 
genuine issue of material fact.” Avicomm, Inc. v. Colo. Pub. Util. Comm’n, 955 P.2d 1023, 
1029 (Colo. 1998); Kaiser Found. Health Plan, 741 P.2d at 718–19.  Because the initial 
burden is on the moving party, if the moving party does not meet this burden, summary 
judgment must be denied. See Lowther v. Schaarschmidt, 738 P.2d 25, 28 (Colo. App. 
1986) (“[If] the moving party's proof does not itself demonstrate the lack of a genuine 
factual issue, summary judgment is inappropriate.”); see also Churchey v. Adolph Coors 
Co., 759 P.2d 1336, 1340 (Colo. 1988).  But, if the moving party meets its burden, the 
burden shifts to the nonmoving party to “adequately demonstrate by relevant and specific 
facts that a real controversy exists.” City of Aurora v. ACJ P’ship, 209 P.3d 1076, 1082 
(Colo. 2009); see also In re Interest of S.N., 329 P.3d 276, 281-82 (Colo. 2014) (“Only if” 
the moving party meets its burden “must the opposing party then demonstrate a 
controverted factual question.”).  Then, if the nonmoving party “fails to establish a 
controverted factual question,” summary judgment should still only be granted “in a 
narrow set of circumstances.” Id. at 282. These circumstances include when “the material 
facts are undisputed [and] also that reasonable minds could draw but one inference from 
them.” Id.  

Nevertheless, if the nonmoving party meets its burden and shows that a 
controversy exists, summary judgment must be denied. See Struble v. Am. Family Ins. 
Co., 172 P.3d 950, 955 (Colo. App. 2007).  Any dispute over a material fact must then be 
resolved at trial. See Dominguez Reservoir Corp., 854 P.2d at 795–96; see also Mt. 
Emmons Mining Co., 690 P.2d at 239 (Summary judgment is reserved “only ” for cases 
“where there is no dispute as to material facts and thus no role for the fact finder to play” 
at a trial.). 
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III. Analysis 

A. Undisputed Material Facts  

1. Defendant CPW proposed the Piceance Study Plan and the Upper 
Arkansas Study Plan for approval by Defendant Commission in 2016. Pl.’s 
Opening Br. Supp. of Mot. Summ. J., 1-2. 

2. Defendant Commission approved both the proposed Piceance Study Plan 
and the proposed Upper Arkansas Study Plan in 2016. Id. at 3. 

3. Both Approved Plans call for hunting of cougars and black bears as a 
means of predator removal in the relevant DAUs. Id. at 2. 

4. Hunting of predators in the relevant DAUs will include the use of cage traps, 
culvert traps, trailing hounds, non-lethal snares, and firearms. Def.’s Answer 
Br., 5. 

B. Whether Approved Plans Violate the Laws and Constitution of Colorado 

In 1996, Colorado’s voters amended the Colorado Constitution by passing 
Amendment 14, codified as Colo. Const. Art. XVIII § 12b, which provides in relevant part: 

“(1) It shall be unlawful to take wildlife with any […] snare in the state 
of Colorado. 
(2) The provisions of subsection (1) of this section shall not prohibit: 
[…] 

(c) The use of non-lethal snares, traps specifically designed not to 
kill, or nets to take wildlife for scientific research, for falconry, for 
relocation, or for medical treatment pursuant to regulations 
established by the Colorado wildlife commission [.…]” 

Since its passage, this provision has not come before the courts often. Where it has, 
the applicable standards of constitutional interpretation are clear: 

“When construing a constitutional amendment, courts must ascertain 
and give effect to the intent of the electorate in adopting the 
amendment. If the intent of the electorate is not clear from the 
language of the amendment, courts should construe the amendment 
in light of the objective sought to be achieved and the mischief sought 
to be avoided by the amendment.” 

Sinapu v. Colorado Wildlife Comm’n, 2006CV8933, 6 (Denver Cnty. Dist. Ct. April 10, 2008) 
citing Zaner v. City of Brighton, 917 P.2d 280 (Colo. 1996) (citations omitted). With respect 
to the specific amendment here, in Rocky Mountain Animal Defense v. Division of Wildlife, 
100 P.3d 508, 516 (Colo. App. 2004), “the Colorado Court of Appeals determined that the 
intent behind Amendment 14 was to prohibit the use of certain methods of taking wildlife 
considered to be inhumane or indiscriminate.” Sinapu, 2006CV8933 at 9. In its 
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interpretation, the Court of Appeals sought to avoid an interpretation “that would lead to an 
unreasonable and absurd result.” Id.  The Amendment provides exceptions when snaring 
may be used: “for scientific research, for falconry, for relocation, or for medical treatment[.]” 
Colo. Const. Art. XVIII § 12b(2)(c). 

In accordance with Amendment 14, the legislature enacted “Exemption – nonlethal 
methods” including for “bona fide scientific research[.]” C.R.S. § 33-6-206(1)(a). CPW has 
broad regulatory authority to carry out its mission of managing wildlife for the state of 
Colorado. See § 33-1-106. Under that authority, CPW has defined “bona fide scientific 
research” in 2 C.C.R. 406-1300(A) to mean: 

“systematic investigative or experimental activities which are carried 
out for the purpose of acquiring new and relevant knowledge 
pertaining to wildlife biology, ecology or management, or the revision 
of accepted conclusions, theories, or laws in the light of newly 
discovered facts, and which are conducted in a humane fashion by 
qualified personnel, and the results of which would meet the 
accepted standards for publication in a refereed scientific journal.” 

1. Whether the Approved Plans Satisfy the “Bona Fide Scientific 
Research” Exemption to the Prohibition on the Use of Non-Lethal 
Snares to Take Wildlife 

Plaintiff’s Opening Brief in Support of its Motion for Summary Judgment, filed on 
August 14, 2017, argues that Defendants have violated the Colorado Constitution in 
implementing the Approved Plans by using prohibited methods of “taking” to kill cougars 
and black bears in the particular DAUs. This claim is premised upon the conclusion that 
“[i]f an act of snaring wildlife does not meet one of the limited exemptions to Amendment 
14, it is illegal[,]” and the argument that “[i]n an attempt to skirt Amendment 14 and still 
allow Wildlife Services to use snare to catch cougars and bears in order to then shoot the 
animals, CPW applied a thin scientific veneer to these wildlife management measure and 
characterized the [Approved] Plans as ‘bona fide scientific research’.” Pl.’s Opening Br. 
Supp. Mot. Summ. J., 4.  

(a) Whether the Commission made an explicit determination that the 
Approved Plans meet the regulatory definition of bona fide scientific 
research. 

Plaintiff relies on the rule in Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Auto. 
Ins., 463 U.S. 29, 43 (1983) that an “agency rule is arbitrary and capricious if the agency 
has entirely failed to consider an important aspect of the problem.” Pl.’s Opening Br. Supp. 
Mot. Summ. J., 20 (quotes and alterations omitted). The administrative record supports 
Plaintiff’s contention that the Commission was advised that it could defer to CPW on the 
study design. Id. I find that this does not establish that Defendant Commission failed 
entirely to consider whether the Approved Plans were “bona fide scientific research.” 
Plaintiffs do not indicate evidence that Defendant Commission actually deferred to 
Defendant CPW’s findings without any contemplation. Furthermore, Plaintiff has not cited 
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to authority that would mandate the conclusion Defendant Commission’s adoption of or 
deferral to Defendant CPW’s determination that the Approved Plans are “bona fide 
scientific research” constitutes a failure to consider this factor. In sum, even if Plaintiff had 
adequately demonstrated that there is a fact in dispute as to whether Defendant 
Commission determined the Approved Plans comprise “bona fide scientific research,” 
Plaintiff has not established that Defendant Commission is required to make that 
determination independently of Defendant CPW’s findings on the matter. 

(b) Whether the purpose of the Approved Plans is scientific research or 
predator management is a material fact at issue. 

The parties disagree as to the purpose of the Approve Plans. Defendants purport 
that the Study Plans were promulgated and approved as part of the overarching Colorado 
West Slope Mule Deer Strategy. Def.’s Answer Br., at 2. As part of this directive, “[i]n 
designing both [Approved Plans], [CPW] scientists determined, based on a review of 
existing literature, that the [Approved Plans] were needed and would result in new and 
relevant knowledge in the area of deer survival and predation.” Id. at 19. In support, 
Defendants cite to several locations in the administrative record, including that CPW 
expects the Approved Plans to “make a meaningful contribution to the body of scientific 
wildlife knowledge” on, for example, the theory “that predation of adult does and fawn are 
limiting the deer population” in the relevant DAUs. Id. at 19-20. Plaintiff points to the 
administrative record as evidence that the Approved Plans were promulgated as predator 
management plans, rather than as scientific research. Pl.’s Opening Br. Supp. Mot. 
Summ. J., at 1. Because this important issue is disputed, the question must go to the 
factfinder to be resolved at trial. Dominguez Reservoir Corp., 854 P.2d at 795–96. 
Summary judgment cannot be granted where disputes as to material facts exist. Mt. 
Emmons Mining Co., 690 P.2d at 239. 

(c) Whether the Approved Plans will yield new and relevant scientific 
knowledge is a material fact at issue. 

Plaintiff bears the initial burden of demonstrating that no issue of material fact 
exists. AviComm, Inc., 955 P.2d at 1029. Plaintiff argues that the Approved Plans “will not 
provide new and relevant knowledge” because there are “many existing studies 
establishing that predation almost never impacts prey populations,” which Defendants 
have erroneously “ignored.” Pl.’s Opening Br. Supp. Mot. Summ. J., 22. Defendants 
counter that “based on a review of existing literature, [Defendant CPW’s] scientists 
believe that the Arkansas Study may be the first study” to accomplish its asserted goals. 
Def.’s Answer Br., at 8. The parties disagree as to whether the Approved Plans will yield 
new and relevant knowledge, a key component of the scientific research exemption. This 
is another material fact at issue preventing me from entering summary judgment. 
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(d) Whether the employees hunting and euthanizing the cougars and 
black bears are abiding by humane requirements set out by the Animal 
Care and Use Committee is a material fact in dispute. 

Plaintiff contends that the Approved Plans do not comply with CPW’s Animal Care 
and Use Committee (“ACUC”) Draft Protocols for cougars. Id. at 24. The relevant 
protocols provide only for euthanasia where a captured animal has been severely injured. 
Id. at 25; REC0692. Defendants answer that ACUC “reviewed and approved” the 
Approved Study Plans, citing to the administrative record. Def.’s Answer Br., 27. The cited 
portions of the administrative record, however, do not support Defendant’s conclusion 
that the Approved Plans “comply with the ACUC Protocols.” Id. Rather, the record 
indicates that the handling of neonate mule deer was approved by the ACUC and that 
cougar hunting and removal under the Approved Plans will be approved prior to project 
initiation. REC00640; REC00643; REC00671. Defendants refer to but do not present any 
subsequent approval of the plans by ACUC. Defendants describe ACUC’s role as “for the 
purpose of reviewing and approving wildlife research … including consideration of animal 
care and handling conditions.” Def.’s Answer Br., 27 (citations omitted). I find that Plaintiff 
meets its burden to show that there is no dispute as to the Approved Plan’s failure to 
adhere to ACUC protocols with respect to cougars. 

Even absent conformity of the Approved Plans with ACUC protocols, Defendants 
maintain that Wildlife Services is bound by federal law to treat the animals humanely. 
Def.’s Answer Br., at 28. Defendants cite to 7 U.S.C. § 2143(a)(3), which governs animal 
capture and handling policy requirements at “research facilities” designated under 7 
U.S.C. § 2132(e). Defendant CPW is a designated research facility. Def.’s Answer Br., at 
27. I find that there is a material fact at issue as to whether the persons hunting and/or 
euthanizing cougars and black bears under the Approved Plans will abide by 
requirements of humane handling, in light of the Approved Plans failure to incorporate 
those requirements. 

My finding on this matter renders Plaintiff’s Motion to Strike Extra-Record 
Document moot. Because Def.’s Ans. Br. Ex. 1 was outside the scope of the 
administrative record, it was not considered in ruling on Plaintiff’s Motion for Summary 
Judgment. As Defendants point out, the “use of Exhibit 1 [was] not necessary.”  Def.’s 
Resp. Pl.’s Mot. Strike, 3. 

(e) Whether the employees carrying out the Approved Plains are 
“qualified personnel” pursuant to Amendment 14 is a material fact in 
dispute. 

Furthermore, Plaintiff contends that federal Wildlife Services and private hunters 
are not “qualified personnel.” Pl.’s Opening Br. Supp. Mot. Summ. J., 25. Nowhere does 
Amendment 14 or its statutory implementation define “qualified personnel;” nor do 
previous cases offer insight. A corollary statute provides some indication: C.R.S. § 33-4-
101.3 sets prohibitions on the taking of black bears, with exceptions for certain “agents” 
of CPW and of the United States. That statue defines an “agent” as one who “any qualified 
individual trained in wildlife procedures and operating under the direction of the division 
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of parks and wildlife.” C.R.S. § 33-4-101(7). Whether the licensed hunters and federal 
employees to be employed by the state in carrying out the Approved Plans are “trained 
in wildlife procedures” is unknown based on the pleadings. Plaintiff has not met the burden 
of showing that this is an undisputed issue. 

(f) Whether the Approved Plans meet the requirements for publication in 
a scientific journal is in dispute. 

Plaintiff argues that the Approved Plans “will not meet the requirements for 
publication in a refereed scientific journal” because “CPW admitted that it would only 
address this consideration after the killings had already happened and the ‘studies’ were 
complete.” (Id. at 27 (emphasis original)). Plaintiff argues that determining whether the 
Approved Plans meet the “bona fide scientific research” exception must be done in 
advance of project implementation. Id. That is, determining whether the Approved Plans 
may be published, after the fact of their completion, fails to meet the statutory exemption. 
Defendants contend they need not satisfy this requirement in advance of implementation. 
Def.’s Answer Br., at 29. Defendants are correct in this textual analysis. The study results 
are likely to be determinative of whether the Approved Plans meet the standard of 
publication in a scientific journal journal. While this fact may be undisputed, Plaintiff is not 
entitled to summary judgment unless “reasonable minds could draw but one inference 
from [the undisputed facts].” In re Interest of S.N., 329 P.3d at 281-82.  The issue of 
whether the Approved Plans are scientific research that will qualify for publication in a 
scientific journal is a disputed of fact.  As such, summary judgment cannot be granted. 

2. Approval of the Piceance Study Plan and Upper Arkansas Study Plan 
does not violate Defendants’ statutory duty to be good trustees of the 
state’s wildlife. 

Plaintiff’s final argument supposes that the Approved Plans violate Defendants’ 
statutory duty to be good trustees of the state’s wildlife. Pl.’s Opening Br. Support of Mot. 
S. J., 30. I am not persuaded that the language of C.R.S § 33-1-110(4) imposes a duty 
on the Director of CPW to make an explicit and separate finding of necessity in advance 
of approving wildlife management plans. The purpose of CPW is to carry out the “the 
policy of the state of Colorado that the wildlife and their environment are to be protected, 
preserved, enhanced, and managed for the use, benefit, and enjoyment of the people of 
this state and its visitors.” C.R.S § 33-1-101(1). Plaintiffs argue that the Approved Plans 
violate this policy and thus contravene CPW’s underlying purpose by implementing 
“heavy-handed cougar and bear killing regimes in localized areas.” Pl.’s Opening Br. 
Support of Mot. S. J., 30. CPW is endowed with broad authority to manage the state’s 
wildlife. Although the citizens of Colorado, such as Plaintiff, might disagree with the 
mechanisms CPW employs in that pursuit, bad wildlife management plans do not, on their 
own, violate CPW’s statutory duty. Accordingly, I find that Plaintiff has not demonstrated 
that it would be entitled to judgment as a matter of law at this stage of proceedings even 
if there were no genuine dispute at issue. 
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IV. Order 

For the foregoing reasons, Plaintiff’s motion for summary judgment requesting that 
I declare the Approved Plans illegal and vacate the Commission’s approval of said plans is 
DENIED.   

IT IS SO ORDERED on this Thursday, November 16, 2017 

 

     BY THE COURT: 
      

      
Robert L. McGahey, Jr. 
District Judge 

 


