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I. INTRODUCTION 

Defendants’ proposal, approval, and subsequent defense of the Piceance Basin 

Predator Control Plan (Piceance Plan”) and Upper Arkansas Predator Control Plan 

(“Upper Arkansas Plan”) (collectively “Plans”) has been unacceptable.  Coloradans 

submitted over 8,000 comments opposing the Plans, accounting for nearly 99% of all 

comments received.  Additionally, dozens of respected scientists explained that the Plans 

are scientifically meritless.  Despite this unprecedented public outcry, Colorado Parks 

and Wildlife (“CPW”) and the CPW Commission (“Commission”) steamrolled the Plans 

through, showing nothing but contempt for the vast majority of Coloradans that disagreed 

with them.  In addition to being autocratic, Defendants’ actions and the Plans are also 

illegal.  Despite being informed of the illegality, Defendants have not started over to 

approve legal Plans.  Rather, Defendants have exaggerated the record support for their 

assertions and relied on post-hoc, post-decisional documents in an attempt to take an 

action that conflicts with their own fundamental duties and the will of Coloradans, as 

expressed in the voter-passed Amendment 14.  These tactics do not comply with the 

administrative review scheme, and Defendants cannot escape the illegality of the Plans 

the Commission approved.  WildEarth Guardians (“Guardians”) requests that the Court 

hold Defendants accountable and vacate these illegal Plans. 

II. STANDARD OF REVIEW 

Guardians asks the Court to properly construe Amendment 14, its implementing 

legislation, and its implementing regulations and to hold that the Commission’s approval 

of the Plans violates constitutional and statutory authority and is otherwise contrary to 

law.  C.R.S. § 24-4-106(7).  As Guardians’ Opening Brief (“Op. Br.”) explains, 
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“[i]nterpretation of constitutional amendments and statutes are questions of law that the 

court reviews de novo, giving no deference to the agency.”  Op. Br. at 9 (citing Bruce v. 

City of Colo. Springs, 129 P.3d 988, 992 (Colo. 2006); Rocky Mtn. Animal Defense v. 

Div. of Wildlife, 100 P.3d 508, 513 (Colo. App. 2004); Simpson v. Cotton Creek Circles, 

LLC, 181 P.3d 252, 261 (Colo. 2008)).  The scope of review is limited to the information 

before the Commission when it approved the Plans.  Motion to Strike at 1-3 (citations 

omitted). 

The cases that Defendants rely on to argue they should receive deference address 

only questions of fact (namely adjudications, licensing, and interpretation of regulations), 

not interpretation of questions of law addressing statutory or constitutional provisions.  

Ohlson v. Weil, 953 P.2d 939, 941 (Colo. App. 1997); Rags Over the Ark. River, Inc. v. 

Colo. Parks & Wildlife Bd., 360 P.3d 186, 192 (Colo. App. 2015); Lawley v. Dep’t of 

Higher Educ., 36 P.3d 1239, 1254 (Colo. 2001); Citizens for Clean Air & Water v. 

CDPHE, 181 P.3d 393, 395 (Colo. App. 2008); Bethesda Foundation of Nebraska v. 

Colo. Dep’t of Health Care Policy & Financing, 902 P.2d 863, 864 (Colo. App. 1995); 

Board of Assessment Appeals v. Colo. Arlberg Club, 762 P.2d 146, 148 (Colo. 1988); 

G&G Trucking Co. v. Public Utilities Com., 745 P.2d 211, 212 (Colo. 1987).  Several 

cases Defendants cite claiming deference actually hold that the Court reviews questions 

of law de novo.  See, e.g., Rags, 360 P.3d at 196; CDPHE, 181 P.3d at 396.   

Even where deference applies, the Court may only uphold an agency decision that 

“has a reasonable basis in law and is warranted by the record,” and the approval of the 

Plans does not meet either requirement.  Ohlson, 953 P.2d at 941; Lawley, 36 P.3d at 
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1252, 1253.  The Court also cannot defer to a determination that was never made.  See, 

e.g., Motor Vehicle Mfrs. Ass’n v. State Farm, 463 U.S. 29, 50 (1983).1 

III. ARGUMENT 

A. The Plans violate Amendment 14 because the bona fide scientific 
research exemption does not allow snaring wildlife for the purpose 
of killing it. 

 
The issue here is simple: wildlife cannot be snared for the purpose of killing it 

under the bona fide scientific research exemption, regardless of the killing method.  Op. 

Br. at 12-19.  The Plans therefore violate Amendment 14.  Defendants largely avoid 

discussing this determinative issue in their Answer Brief (“Ans. Br.”) and instead attempt 

to obscure their use of snares under the Plans and rely on a circular argument that focuses 

on an inapplicable savings clause to Amendment 14.  Ans. Br. at 12, 32-38.  The 

obfuscation and argument fail. 

i. Both Plans utilize snares to trap wildlife for the purpose of 
killing it. 

 
The Upper Arkansas Plan provides for Wildlife Services to use snares to capture 

and kill cougars if hunters fail to meet CPW’s kill goal.  Answer ¶ 26; REC002459; 

REC004762; see also REC00213; REC00636.  Now, in litigation, Defendants assert that 

snares will only be used in the Upper Arkansas Plan to collar and release cougars, never 

to subsequently shoot them.  Ans. Br. at 8 (citing REC00651), 11 n.6 (citing REC00653), 

15 n.7 (citing REC00653), 32 (citing REC00650), 33 (citing REC00650, 653).  However, 

the documents that Defendants cite for this assertion do not prohibit snaring cougars for 

the purpose of shooting them.  See REC00650 (stating only that, if hunters do not kill 

                                                
1 Guardians, as a party to this lawsuit, is of course free to move for summary judgment on 
its claims, and Defendants’ contrary assertion lacks merit.  C.R.C.P. 56; Ans. Br. at 10. 
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enough cougars, “other approaches will be used, such as contracting with hunters,” but 

not renouncing trapping and shooting cougars) (emphasis added); REC00651 

(mentioning collaring, but not precluding killing or specifying capture method); 

REC00653 (saying will use snares for collaring, but not saying that usage is exclusive).2  

The record shows that the Upper Arkansas Plan will use Wildlife Services to snare 

cougars for the purpose of killing them if hunters fail to meet CPW’s kill goal.3 

Defendants have similarly made inconsistent representations as to the usage of 

snares under the Piceance Plan.  In its Preliminary Injunction Response Brief, Defendants 

unequivocally say the Piceance Plan “will only use snares to capture and relocate family 

groups.”  PI Response at 20 (emphasis added).  In litigation, Chuck Anderson, CPW’s 

lead Piceance Plan researcher, said in a sworn affidavit that snares in the Piceance Plan 

“are to be used only for capturing and/or relocating mountain lions and bears.”  PI 

Response, Attachment A ¶ 14 (emphasis added).4  Now Defendants instead admit that 

“non-lethal snares may be used to capture predators and euthanasia may be applied after 

capture” under the Piceance Plan.  Ans. Br. at 11 n.6 (emphasis added), 10 (will snare 

                                                
2 These are just a few of the many instances where Defendants exaggerate the record 
support for their assertions.  If the Court reviews Defendants’ record citations it will see a 
pattern of unsupported assertions. 
 
3 In litigation, Defendants downplay, even attempt to erase, Wildlife Services’ 
participation from the Upper Arkansas Plan.  See Ans. Br. at 28-29 (referring only to 
private hunter, contract hunters, and CPW), 7-8 (same), 32 (private and contract hunters).  
However, the Commission-approved Plan includes Wildlife Services.  See Answer ¶ 26 
(“…State admits that Wildlife Services may [participate in] the Upper Arkansas...”); 
REC06493 lines 1-8 (CPW’s testimony to the Commission that it will use Wildlife 
Services here if necessary to meet kill goal); REC06616-17. 
 
4 This post-hoc affidavit is not part of the record.  Guardians only references it as an 
example of Defendants’ ever-evolving post-approval descriptions of the Plans.  See PI 
Reply at 2-3. 
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and then shoot), 12 (arguing snaring and then shooting complies with Amendment 14).5  

Defendants either have no idea what snare usage the Commission approved, or they now 

want to change the Plans.  The ever-changing nature of Defendants’ arguments 

notwithstanding, the record clearly indicates that snares will be used to capture and shoot 

cougars and bears under the Piceance Plan.  Op. Br. at 25; REC00213; REC00636. 

ii. The Hunting and Fishing Savings Clause does not 
authorize snaring wildlife for the purpose of killing it under 
the bona fide scientific research exemption to Amendment 
14. 

 
Colorado Constitution Article XVIII § 12b(4) (the “Hunting and Fishing Savings 

Clause”) states only that “[t]he provisions of this section 12 shall not apply to the taking 

of wildlife with firearms, fishing equipment, archery equipment, or other implements in 

hand as authorized by law.”  This provision is an unremarkable savings clause, meant to 

assure voters that Amendment 14 would not ban hunting or fishing as otherwise 

authorized by law.6  It does not act as a general overlay on the other exemptions to 

Amendment 14’s ban on the use of snares, and this is not how voters would have read 

this language.  See, e.g., Bruce, 129 P.3d at 993.   

Guardians does not claim take of un-snared wildlife with the implements listed in 

the Hunting and Fishing Savings Clause violates Amendment 14.  In fact, where traps are 

not implicated, that is the precise, and only, situation where the Hunting and Fishing 

                                                
5 Defendants assert that the Piceance Plan will only use snares “in rare instances” and for 
the “primary purpose” of relocation in an apparent attempt to downplay their importance.  
See Ans. Br. at 5, 12, 15, 16, 33.  However, because Defendants’ planned use of snares to 
trap and then shoot cougars and bears is illegal, the frequency of their use is irrelevant. 
 
6 Such savings clauses are common.  See, e.g., Colo. Const. Art. II § 30(2); Timm v. 
Prudential Ins. Co. of Am., 259 P.3d 521, 525 (Colo. App. 2011);  Paredes v. Air-Serv 
Corp., 251 P.3d 1239, 1249 (Colo. App. 2010). 
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Savings Clause applies.  However, this list of implements is irrelevant to Guardians’ 

Amendment 14 claims because snaring wildlife under the Plans for the purpose of killing 

it is not “authorized by law” to begin with.  Colo. Const. Art. XVIII § 12b(4); Op. Br. at 

12-19.  Defendants’ argument to the contrary is circular. 

Defendants never adequately address the “as authorized by law” language and 

instead rely on the unsupported implication that shooting snared wildlife is authorized by 

law to support its argument that shooting snared wildlife is authorized by law.  The 

Legislature and courts have defined whether something is “authorized by law” by looking 

to whether it is specifically provided for by statute, court rule, or regulation.  See C.R.S. § 

18-8-501(2)(b); People v. Buckallew, 848 P.2d 904, 908 (Colo. 1993); People v. Dunlap, 

222 P.3d 364, 367 (Colo. App. 2009).  The closest Defendants come to addressing this 

issue is their general argument that regulations provide for using firearms to take cougars 

and bears.  Ans. Br. at 35 n.20 (citing 2 C.C.R. § 406-203(A)).  However, that hunting 

cougars and bears with firearms may be authorized by law does not mean that snaring 

then shooting cougars and bears is as well.  Amendment 14 substantively changed what is 

authorized by law, making the snaring under the Plans illegal regardless of what might 

have been legal in its absence.  This regulation is inapplicable, and Defendants 

effectively read “as authorized by law” out of the Hunting and Fishing Savings Clause.  

In re Interrogatories Relating to the Great Outdoors Colo. Trust Fund, 913 P.2d 533, 542 

(Colo. 1996) (interpretations must render every word operative and leave none idle or 

nugatory). 

The Commission’s regulation allowing hunting with firearms was promulgated 

under its general authority to determine the means by which wildlife may be taken.  
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C.R.S. § 33-1-106(1)(a).  This general authority and Amendment 14’s implementing 

legislation both address take of wildlife, and thus the Court is required to read these 

provisions together.  See In re People In Interest of M.K.A., 511 P.2d 477, 479 (Colo. 

1973).  Because it was enacted later and is the more specific statutory provision, 

Amendment 14’s implementing legislation controls.  See C.R.S. § 2-4-205 (specific 

trumps general); C.R.S. § 2-4-206 (later effective date prevails); Martin v. People, 27 

P.3d 846, 852 (Colo. 2001); C.R.S. § 33-1-106(1)(a) (re-enacted 1985); C.R.S. § 33-6-

206 (effective 1997).  Amendment 14 and its implementing legislation also trump any 

contrary regulation.  Colo. Consumer Health Initiative v. Colo. Bd. of Health, 240 P.3d 

525, 528 (Colo. App. 2010).  As a result, Defendants’ cited regulation and the general 

statute it relies on cannot conflict with Amendment 14’s specific limitations.  The 

regulation and general statute would only apply to take that is not governed by a more 

specific or recent statutory provision. 

Amendment 14 substantively changed what activities are “authorized by law” 

when snares are involved.  The bona fide scientific research exemption prohibits snaring 

animals for the purpose of killing them, Op. Br. at 12-19, and the Hunting and Fishing 

Savings Clause does not separately authorize activities that are not otherwise “authorized 

by law.”  Colo. Const. Art. XVIII § 12b(4).  Killing snared cougars and bears under the 

Plans, regardless of the chosen implement, is not authorized by law, and the Hunting and 

Fishing Savings Clause simply does not apply to the killings at issue here. 

 Defendants’ argument would allow, among other things, snaring a raptor for the 

purpose of shooting it under the falconry exemption or snaring wildlife for the purpose of 

shooting it under the relocation exemption, but you can neither hunt with a dead raptor 
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nor relocate dead wildlife.  Op. Br. at 15; C.R.S. § 33-1-102(15) (falconry is “the sport of 

hunting or taking quarry with a trained raptor.”); 2 C.C.R. § 406-300(G) (relocation is 

“movement of live wildlife captured by a person to another site which is not contiguous 

to the capture site.”) (emphasis added).  Defendants’ reading would cause precisely the 

type of absurd or unreasonable result the Court must avoid when interpreting a statute.  

Cook v. City & County of Denver, 68 P.3d 586, 588 (Colo. App. 2003).  The Hunting 

and Fishing Savings Clause is inapposite. 

iii. Sinapu v. Colorado Wildlife Commission is relevant as the 
only judicial interpretation of the nonlethal methods 
exemption. 

 
Defendants argue that Sinapu v. Colorado Wildlife Commission is “irrelevant” 

and “provides no support” for Guardians’ claims because it is dicta.  Ans. Br. at 34 n.19.  

Guardians does not argue this decision is binding precedent, but the discussion of the 

nonlethal methods exemption is part of the Sinapu court’s “necessary rationale.”  See 

Hardesty v. Pino, 222 P.3d 336, 340 (Colo. App. 2009) (defining dicta).  

In analyzing why the nonlethal methods exemption used language that differed 

from all other exemptions, 

The Court conclude[d] that the reason the language in subsection (2)(c) 
is different is that the extent of the exception created is different.  
Subsection (2)(c) establishes a more limited (“non-lethal”) exception 
than otherwise created by subsection (2)(a) and (b).  Unlike the situation 
where wildlife that is causing a threat to human health or safety or requires 
control may ultimately need to be killed to satisfy the purpose of the 
exception, the purposes served by subsection (2)(c) – scientific research, 
falconry, relocation and medical treatment – clearly all anticipate keeping 
the wildlife alive. 

 
Sinapu, 2006CV8933 at 13 (emphasis added).  This is precisely what Guardians argues 

here; that wildlife cannot be snared for the purpose of killing it under these exemptions.  
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The Sinapu analysis is compelling, highly relevant, and certainly provides support for 

Guardians’ argument. 

B. The Plans do not meet the definition of bona fide scientific 
research and violate Amendment 14 and its implementing 
legislation. 

 
i. The record makes plain that the Plans are being carried out 

for the purpose of predator control, not acquiring new and 
relevant knowledge.  

 
Defendants’ argument that the Plans are to be carried out for the purpose of 

acquiring new and relevant knowledge attempts to elevate form over substance.  

Defendants fault Guardians for pointing out that the original version of the Upper 

Arkansas Plan made no claims to be anything other than what it was, a predator control 

plan.  Ans. Br. at 24 n.12.  They say that because this version of the Upper Arkansas Plan 

was abandoned, and because they now call the Plans “studies,” the Court should look no 

further.  Id.  Such weak review would read the word bona fide out of the legislative 

implementation.  The Colorado Supreme Court has previously held that the term “bona 

fide” is “commonly used and readily understood as denoting in or with good faith; 

honestly, real, actual, genuine.”  People v. Latsis, 578 P.2d 1055, 1057–58 (Colo. 1978) 

(internal punctuation and citation omitted).  If the purpose of the Plans is predator 

control, not scientific research, then they cannot be “bona fide.” 

The previous version of the Upper Arkansas Plan is relevant because it indicates 

that CPW had already decided it wanted to carry out predator control activities in the area 

(D-16) where it plans to focus intensive predator killing for the first three years of the 

Plan.  CPW made this decision before it decided it wanted to call doing so a study.  See 

REC06616-17.  The prior version of the Upper Arkansas Plan shows CPW’s purpose is 
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not to further scientific discourse, but is instead to kill predators in this area.  Op. Br. at 

21-22.  Calling the Upper Arkansas Plan a study and gathering data as a by-product does 

not transform this predator control action into bona fide scientific research.  As a result, 

Defendants’ theoretical bases for the Plans are irrelevant because they were not the actual 

purpose here.  See Ans. Br. at 18-24.   

Voters chose not to exempt CPW from Amendment 14, compare C.R.S. § 33-4-

101.3(4) (blanket exemption for CPW in voter passed spring bear hunt ban); with C.R.S. 

§§ 33-6-201, et seq. (no blanket exemption), and rejected using snares for predator 

control.  Bluebook at 26 (explaining Amendment 14 would preclude predator control to 

benefit other wildlife species).  Defendants cannot avoid the prohibitions in Amendment 

14 and contravene voter intent simply by stating, contrary to record evidence, that the 

purpose of the Plans is science.  See RMAD, 100 P.3d at 513-14. 

ii. The Plans will not provide new and relevant knowledge. 

As extensively explained in Guardians’ Opening Brief, Defendants’ fundamental 

claimed basis for the Plans fails.  Defendants claim the Plans could provide new and 

relevant knowledge because predation studies have not focused on mule deer populations 

that are meaningfully below carrying capacity, but they have provided no evidence that 

mule deer are meaningfully below carrying capacity in the Plan areas.  Op. Br. at 22-24.  

The Plans can actually only relate to a question that has already been answered; what 

effect does predator removal have on mule deer herds that are already at the limitations of 

their habitat?  Id.  Defendants address Guardians’ carrying capacity arguments here by 

merely restating the incorrect proposition, contradicted by their own evidence and 

standard, that mule deer are not habitat limited in the Plan areas.  Ans. Br. at 19-21.   
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Defendants also lean heavily on two advocacy documents created by CPW and 

directed to the Commission as proof that CPW did not ignore contrary science and to 

support their carrying capacity argument.  Ans. Br. at 3-4, 21-22.  However, these 

documents were prepared on November 29, 2016 and December 9, 2016, several months 

after the Plan designs were finalized on January 28, 2016 and August 26, 2016.  

REC00305; REC00360; REC00631 (prepared date for Piceance Plan); REC00644 

(submitted date for Upper Arkansas Plan).  These documents thus did not inform the 

Plans and were instead an attempt to steamroll the Plans through despite their 

deficiencies.   

Defendants also cherry pick quotes from Forrester and Wittmer 2012 

(“Forrester”), but avoid Forrester’s actual conclusions, which are damning as to the 

Plans.  See Ans. Br. at 22-23.  Briefly stated, where mule deer are at or near carrying 

capacity (as in the Plan areas), Forrester concluded that predation on mule deer was not 

additive (i.e. did not reduce numbers), but was primarily compensatory (i.e. had no effect 

on population).  REC00913; Op. Br. at 22-24.  Forrester also found that focusing on 

proximate causes of mortality alone, as Defendants do here with their focus on predation, 

“results in a poor predictor of mule deer dynamics.”  REC00913-14.  Ultimately, 

Forrester concluded that, although “[p]redation was the largest proximate cause of 

mortality [for mule deer] in all studies … there was little evidence that predation 

mortality was additive, or that predation drove mule deer declines.”  REC00914.  

Forrester’s conclusions combined with the facts as they exist in the Plan areas are further 

evidence that the Plans will not provide new and relevant knowledge.  The Plans are a 
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boondoggle.7 

iii. The record shows that that the Plans will not be carried out 
in a humane manner by qualified personnel. 

 
a. Defendants’ attempts to rely on post-hoc 

rationalizations in support of their assertions that 
Wildlife Services agents are, or will be supervised 
by, qualified personnel and that the Plans will be 
carried out in a humane manner are unavailing. 

 
As extensively explained in Guardians’ Motion to Strike, Exhibit 1 is a blatant 

attempt to introduce an extra-record, post-decisional document into the record in an 

attempt to bolster the Commission’s deficient approval of the Plans.  See generally 

Motion to Strike.  This is important because, as Defendants admit, review under the APA 

“is limited to the administrative record before the Commission when it approved the 

[Plans].”  Ans. Br. at 10 (citing C.R.S. § 24-4-106(6); Stream v. Heckers, 519 P.2d 336, 

337 (Colo. 1974)); see also State Bd. of Chiropractic Examiners v. Stjernholm, 935 P.2d 

959, 967 (Colo. 1997).  These post-hoc rationales cannot cure Defendants’ failure to 

comply with the law.  See State Farm, 463 U.S. at 50; Colo. Wild v. USFS, 435 F.3d 

1204, 1213 (10th Cir. 2006); Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1575 

(10th Cir. 1994).  Because Defendants rely solely on Exhibit 1 for the propositions that 

the animal care and use committee (“ACUC”) approved the Plans and that CPW will 

supervise Wildlife Services during its killing activities under the Piceance Plan, 

                                                
7 Defendants’ additional argument that the Plans are relevant for future management 
decisions, Ans. Br. at 24-26, is wrong for the same reasons described in this section and 
in Guardians’ Opening Brief at 22-24.  Furthermore, contrary to Defendants’ assertion in 
its future management decisions section, Guardians addressed all carrying capacity data 
offered by CPW in support of the Plans, not just data from the 1980’s.  Compare Ans. Br. 
at 26; with Op. Br. at 23 (citing REC00632 (data from 1980’s to present); REC00121 
(recent years)).  The record is devoid of carrying capacity data for the Upper Arkansas 
Plan area.  Op. Br. at 23-24. 
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Defendants have offered no relevant evidence on these points to refute Guardians’ 

claims.  See Motion to Strike.8  

Defendants admit that the Plans were not approved by the ACUC before the 

commission approved them, the relevant time for judicial review.  Ans. Br. at 10, 28 n.16.  

However, even if it were not post-hoc and thus irrelevant, only the document title 

Defendants used to e-file Exhibit 1 itself says it was approved by the ACUC.  The 

document itself is devoid of statements evidencing ACUC approval.  Therefore Exhibit 1, 

even if it were relevant, does not actually offer any support for assertions of ACUC 

approval.  Furthermore, ACUC approval of the materially different, post-decisional 

version of the Piceance Plan presented in Exhibit 1 would also be irrelevant, even if it 

were true and supported by the record.  Because the plan in Exhibit 1 materially differs in 

its design and support from the Piceance Plan, the asserted ACUC approval could not 

support the Commission’s approval of a different plan. 

Defendants also cite Exhibit 1 to claim that the Piceance Plan “includes direct 

oversight of Wildlife Services.”  Ans. Br. at 28 n.16 (no citation), 28 (citing Exhibit 1 for 

this same proposition).  However, Defendants lack any record citations to support this 

argument because it is neither what CPW proposed nor what the Commission approved.  

See Op. Br. at 25 (citing, e.g., REC00636 (requirements that Wildlife Services report 

kills within 5 days and bring carcasses to CPW, indicating no supervision)).   

 Defendants ask the Court to uphold plans that differ significantly from the Plans 

that CPW proposed, that were provided to the public for comment, for which public 

hearings were held, and which the Commission approved.  Those hypothetical plans, as 

                                                
8 Exhibit 1 only purports to cover the Piceance Plan.  Thus it could not address 
supervision of Wildlife Services or ACUC approval for the Upper Arkansas Plan. 
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presented in Exhibit 1 and Defendants’ other post-hoc arguments, have never been 

proposed or approved and are not before the Court.  Defendants’ arguments are 

inconsistent with the very concepts of a decisionmaking record and a final agency action, 

two of the most fundamental concepts in administrative law.  Exhibit 1 and Defendants’ 

arguments based on it are not relevant to Guardians’ claims that the Plans were not 

approved by the ACUC and that Wildlife Services is not composed of qualified 

individuals who will carry out the Plans in a humane manner.  Op. Br. at 24-27; see also 

REC00096 (admitting Wildlife Services lacks protocols for trapping and killing animals 

in a humane manner). 

b. The Plans will not be carried out in a humane 
manner by qualified personnel. 

 
Amendment 14 was born out of serious voter dissatisfaction with the extent of 

inhumane and unselective trapping allowed by CPW’s then-current trapping regulations.  

Bluebook at 25 (noting regulations already in place), 27 (implicitly rejected argument 

against that this “is the type of subject matter that should be addressed by changing the 

law or government agency rules rather than amending the constitution.”).  Defendants 

admit that Amendment 14’s purpose is to protect wildlife from inhumane and 

indiscriminate methods of take and to reduce suffering from certain methods of take.  

Ans. Br. at 12, 14, 35; see also RMAD, 100 P.3d at 516.9  However, their jump from this 

to their assertion that the traps they will use are “by definition humane and discriminate” 

is bizarre and unsupported.  Ans. Br. at 36.   

                                                
9 Take is defined more broadly than just killing, and Defendants do not deny that snaring 
is take.  C.R.S. § 33-1-102(43). 
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The first argument in favor of Amendment 14 in the Bluebook states, without 

qualification, “[t]he methods of taking wildlife prohibited by the proposal[, which 

necessarily includes nonlethal methods,] are inhumane and should be banned.”  Bluebook 

at 25.  Instant kill body-gripping traps, for example, are inherently inhumane and 

indiscriminate tools, and the purposes they are used for have no effect on these inherent 

properties.  RMAD, 100 P.3d at 515, 516.  However, by allowing use of those traps to 

protect human health and safety, voters exhibited a willingness to countenance their use 

for a compelling purpose.  Id.; Colo. Const. Art. XVIII § 12b(2)(a).  For less compelling 

interests, like scientific research and falconry, voters approved a narrower exemption 

allowing use of only nonlethal traps that are comparatively less inhumane and 

indiscriminate.  Colo. Const. Art. XVIII § 12b(2)(c).  The legislative enactment was 

likewise designed to “honor the expressed desire of the people of Colorado to promote 

humane methods of animal control and discourage the use of inhumane methods while 

preserving the ability to protect human life, health, safety, and property by taking wildlife 

when there is no practical alternative.”  C.R.S. § 33-6-201.  In other words, these 

methods are inhumane and their use should be limited wherever possible. 

In their Answer Brief, Defendants generally focus their argument on praising their 

scientists and the ACUC.  Ans. Br. at 27.  As to Wildlife Services, the strongest 

assertions Defendants can manage to make based on record evidence and the law are that 

Wildlife Services is required to follow the ACUC draft protocols and comply with the 

Federal Animal Welfare Act (“AWA”).  Ans. Br. at 27-28.  However, the Plan designs do 

not even comply with the ACUC draft protocols.  Op. Br. at 24-25, 26 n.5, 26-27.  

Additionally, this is an incredibly weak assertion as anyone undertaking research 
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involving wildlife would have to comply with ACUC draft protocols and the AWA, and 

the mere fact of a legal requirement is not evidence that it will be complied with.  In fact, 

there is no evidence in the record that Wildlife Services is even aware of the ACUC 

protocols, it has admitted that it does not have its own protocols, and it is notorious for 

being inhumane.  Op. Br. at 25-26.  Wildlife Services’ lack of fitness is likely why 

Defendants now seek to add a supervision component to Wildlife Services’ activities.  If 

it were reasonable to believe that Wildlife Services will carry out these activities in a 

humane way, then Defendants would not try, post-decisionally, to add the supervision 

component.  The record provides no reasonable basis for the Commission to determine 

that Wildlife Services will conduct activities in a humane fashion, and Defendants 

provide no record evidence that the Commission ever considered that issue, much less 

made a determination.  Cf. Ans. Br. at 28 (without citation: “For these reasons, the 

Commission properly … made the determination that Wildlife Services is qualified to 

engage in these techniques.”).  Approving the Plans is no stand-in for determining they 

comply with the law. 

Importantly Defendants do not argue that the Upper Arkansas Plan’s private 

hunters are qualified personnel to carry out humane scientific research, and any assertion 

that they are would not be credible.  Op. Br. at 26-27; see also 7 U.S.C. § 2143(d) 

(requiring animal welfare training for personnel involved in research).  Instead, they only 

argue that these private individuals will follow “normal” hunting techniques.  Ans. Br. at 

29.  Defendants have provided no evidence that these techniques are humane or that they 

comply with the ACUC draft protocols.  See REC00688-689 (hounding protocols).  In 

fact, there is no evidence these private individuals even know these protocols exist.  Op. 
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Br. at 26.  However, they will be helping to carry out the Plans.  Furthermore, even if 

hunters were aware of, and followed, the requirements related to hounding in the Plans, 

those Plans do not comply with the draft protocols.  Op. Br. at 24-25.  The Commission 

had no basis on which to determine that these hunters are qualified personnel who will 

carry out the Plans in a humane manner, and, indeed, it did not make that determination. 

iv. Because they are poorly designed, and will thus provide 
only weak, flawed results, the Plans will not meet the 
requirements for publication in a refereed scientific 
journal. 

 
Contrary to Defendants’ characterization, Guardians has never disputed that it is 

the results of the Plans that must pass peer review.  2 C.C.R. § 406-1300(A).  However, 

without adequate process in place, i.e. plan designs that are capable of providing the 

strong scientific inferences necessary to pass peer review, the results will be worthless.  

REC05703-5704. 

Defendants attempt to substitute an internal review process by individuals with an 

interest in the Plans going forward for the pre-approval impartial external peer review 

process relevant to bona fide scientific research.  Ans. Br. at 31, 30 (citing REC00325); 

Op. Br. at 27-29.  Even if this were sufficient, we are not reviewing these Plans in a 

vacuum.  Here, dozens of external scientists reviewed the Plans and said the designs are 

weak and will produce weak results.  Even CPW admitted that its last three predator 

control plans ended in failure.  Op. Br. at 28-29; REC02445-2447; REC05703-5706.   

Defendants’ requests for unmitigated deference on their peer review 

determination are further misplaced because CPW actually refused to determine whether 

the Plans are likely to pass peer review and directed the Commission not to make that 



 18 

determination either.  See, e.g., REC06488 lines 2-10; REC00249; Op Br. at 20-21.10  

The Court cannot defer to a determination that was never made.  See State Farm, 463 

U.S. at 50. 

C. The Plans violate Defendants’ fundamental missions to protect, 
preserve, and perpetuate wildlife, including cougars and bears, in 
Colorado. 

 
Defendants claim that, in approving the studies, the Commission was complying 

with C.R.S. § 33-1-110(4).  However, that section requires that the Director make a 

finding of necessity and that the studies the Director authorize accomplish the objectives 

of C.R.S. § 33-1-101.  As explained in Guardians’ Opening Brief, there is no evidence 

that the necessity determination was ever made and Defendants have not cited to such a 

determination in the record.  Ans. Br. at 39; Op. Br. at 30-33.  Additionally, the Plans fail 

to comply with the policy of C.R.S. § 33-1-101.  Op. Br. at 30-33.  Defendants have 

ignored the many harms to bears and cougars, including low survival during relocation, 

under the Plans; lack the information, including site specific population estimates, 

necessary to gauge impacts; and therefore cannot comply with their fundamental 

responsibilities.  See Op. Br. at 30-32.  Defendants’ Answer Brief does not adequately 

refute this.  Finally, CPW failed to refute Guardians’ claim that the Plans fail to comply 

with the Commission’s Mammalian Predator Management Policy because they do not 
                                                
10 This same information rebuts Defendants’ assertion that CPW determined that the Plans 
constitute bona fide scientific research and that the Commission’s approval of the Plans thus 
“demonstrated the Commission’s determination that they constitute bona fide scientific 
research.”  Ans. Br. at 18 n.10.  CPW actually refused to address whether the results of the 
Plans would be capable of publication in a scientific journal, one of the requirements of bona 
fide scientific research.  Regardless, as the agency charged with making the final decision, 
the Commission must ensure that decision complies with the law.  See C.R.S. § 33-1-110(4).  
The Commission was directed not to, and indeed did not, make that determination.  See Op. 
Br. at 20-21.  Guardians does not dispute whether Commission members lack “any 
educational or experiential expertise on matters involving wildlife management or research,” 
but this does not mean they can violate the law.  See Ans. Br. at 18 n.10. 
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contain a provision for discontinuing the Plans in the event of failure.  Op. Br. at 33. 

D. Guardians’ requested vacatur of the Plans in their entirety is the 
proper relief. 

 
Defendants request that the Court limit Guardians’ relief, if any, to an injunction 

covering only snaring then shooting wildlife under the Plans.  Ans. Br. at 11 n.6.  

However, Guardians properly requests vacatur of the illegal approval of the Plans.  Op. 

Br. at 11 (citing Farmer v. Colo. Parks & Wildlife Comm’n, 382 P.3d 1263, 1271-72 

(Colo. App. 2016); C.R.S. § 24-4-106(7)).  Furthermore, this limited injunction would 

not redress Guardians’ claims that the Plans conflict with Defendants’ fundamental 

duties.  Op. Br. at 30-33.  Nor would it redress Guardians’ claims that the Plans are not 

bona fide scientific research; a claim which is not only limited to snaring then shooting 

wildlife, but covers any use of snares for alleged science.  Op. Br. at 19-29.   

IV. CONCLUSION 
 

For the foregoing reasons, Guardians respectfully requests this Court declare that 

when the Commission approved the Plans, it violated Amendment 14 to the Colorado 

Constitution, its implementing legislation, and its duties to protect, preserve, and 

perpetuate wildlife for the people of Colorado and to be a good trustee of wildlife.  

Guardians further requests that the Court vacate the Commission’s approval of the Plans. 

Respectfully submitted this 2nd day of October, 2017: 

/S/ Stuart Wilcox________ 
Stuart Wilcox 
WildEarth Guardians 
2590 Walnut Street 
Denver, CO 80205 
(720) 331-0385 
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Attorney for Plaintiff WildEarth Guardians 
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