
IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLORADO 

 
 
Civil Action No. 1:17-CV-00357-CMA-CBS 
 
 
WILDEARTH GUARDIANS, 
 
 Plaintiff, 
 
v.         
 
COLORADO SPRINGS UTILITIES, COLORADO SPRINGS UTILITIES BOARD, and 
CITY OF COLORADO SPRINGS, 
 
 Defendants. 

 
REPLY IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT 

 
 WildEarth Guardians has moved for Partial Summary Judgment on a subset of 

opacity monitoring violations in the Complaint. In response, Defendant Colorado 

Springs Utilities (“CSU”) has largely failed to cite to actual evidence that would create 

genuine issues of material fact, instead relying on the legal conclusions of its expert and 

citing a vague need to analyze “all available evidence” to evaluate the events. Neither 

argument can defeat summary judgment. With the exception of three events, CSU has 

failed to produce evidence to create a genuine issue of material fact. Thus, summary 

judgment is appropriate as to the remaining 88 events, constituting 1,842 violations.   

REPLY REGARDING CSU’S FACTUAL ASSERTIONS 

CSU’s Responses to Undisputed Material Facts (“UMFs”) 1–8, 10, 12, 14–15, 19–

20, 23, and 25–32 do not require any reply.  

UMFs 9 and 13: CSU’s “disputes” with these facts are simply disputes over the 

characterization of permit terms, and are not genuine disputes over underlying facts.  
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UMF 11: CSU’s additional assertions that “EERs [do not] contain all necessary 

information regarding whether each instance of COMS downtime is allowed” and that 

there is no regulatory requirement to report “when periods of calibration, quality 

assurance, preventative maintenance, repair, backups of data from DAHS, and 

recertification occur,” are arguments about the significance of the facts, and not facts in 

themselves. They do not actually rebut UMF 11, and are not material.  

UMF 16: the additional assertion that “the logbook entries do not contain the 

complete factual circumstances surrounding each incident and rather are merely a 

summary limited in scope and depth” is an argument about the significance of the facts, 

and is not a fact in itself.  

UMF 17: CSU disputes “that the summary accurately reports the factual 

circumstances surrounding each event,” but fails to provide evidentiary support for that 

assertion. Thus, there is no material dispute as to this fact. 

UMF 18: CSU disputes that the “logbook is the primary documentary information that 

CSU relies on when investigating events or incidents.” However, its corporate 

representative, Chris Welch, testified that his “typical practice” in investigating events is 

to rely on the logbook (Movant’s Appx. at 30, Dep. of Chris Welch at 62:9–16). 

UMF 21: the supposedly “key portion” of Mr. Welch’s testimony does not have legal 

significance or create a genuine issue of material fact. 

UMF 22: CSU’s “correction” does not have any legal significance. In addition, as 

summarized in Exhibit 3, the LogBook entries state the time when specialists turned 

these flags on and off. (See Movant’s Appx. at 36–79.) 
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UMF 24: CSU’s characterization of when efforts “to investigate and fix an issue 

resulting in the loss of opacity data” begin is irrelevant to the question of when repairs or 

maintenance occurred. In addition, CSU’s response during Events 52 and 53 was not 

instantaneous. For Event 52, CSU points to 6-minute block data showing that the alarm 

went off between 8:48 and 8:54, and that the maintenance began between 8:54 and 

9:00.1 This is fully consistent with Exhibit 3, which shows that the alarm began at 8:50 

and maintenance began at 8:58. (Movants’ Appx. at 50.) Instead of an “instantaneous 

response,” then, there was an eight-minute delay encompassing two six-minute blocks. 

Similarly, for event 53, the alarm went off at 14:45, (id. at 51), which falls within the 

block between 14:42 and 14:48. Maintenance began eight minutes later at 14:53, in the 

next 6-minute block. (Id.)  

RESPONSE TO DEFENDANTS’ ADDITIONAL MATERIAL FACTS 

1. Undisputed, but not material. Mr. Roberson’s legal conclusions are not evidence. 

2. Undisputed, but this does not show that the flags entered later are incorrect or 

unreliable. To the contrary, if those entries were created later to ensure they were “valid 

and accurate,” then the Court may infer that they are valid and accurate. 

ARGUMENT 

I. CSU Has Not Raised Any Genuine Issue of Material Fact as to the Vast 
Majority of the Events. 

 
 As stated in the Motion for Summary Judgment (“MSJ”), abundant case law 

states that once WildEarth Guardians has made a prima facie showing that there were 

                                                 
1  The image quality of the data printout is poor in CSU’s appendix, so WildEarth 
Guardians has attached a copy in its Supplemental Appendix (see Movant’s Supp. 
Appx. at 3–6.) 
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repeated instances of monitoring downtime at the Martin Drake plant, the burden of 

proof shifts to CSU to prove that these downtime events fell within one of the exceptions 

contained in its permit. (See MSJ at 11.) CSU has not specifically responded to this 

case law, or argued why it does not apply. It has also failed to present competent 

evidence to meet its burden of proof. Instead, CSU relies upon the conclusory legal 

opinions of its expert, and upon vague allusions to the need for additional evidence. 

Because CSU has failed to meet its burden, summary judgment is appropriate.  

A. The Improper Legal Opinions of Ralph Roberson Do Not Create a 
Genuine Issue of Material Fact.  

 
 CSU argues that the opinions of its expert, Ralph Roberson, raise a genuine 

issue of material fact. (Response at 9). But Mr. Roberson’s opinions are nothing more 

than legal conclusions. (See Defendants’ Appx. at 102.) Mr. Roberson asserts that all of 

the events in the Complaint fall within permit exceptions, but his reasoning is entirely 

based upon his legal interpretation of the permit. His conclusions flow from his belief 

that any event which alerts users to a problem with the COMS is a “quality assurance 

activity” or “quality assurance check.” (See id. at 100, 101.)2 It is not the proper role of 

an expert to “state legal conclusions drawn by applying the law to the facts.” Okland Oil 

Co. v. Conoco Inc., 144 F.3d 1308, 1328 (10th Cir. 1998).  

 Mr. Roberson does discuss individual events in his report, (see Defendants’ 

Appx. at 102–111), but none of his factual discussion contradicts the facts as stated in 

the MSJ. In other words, there is no actual dispute between the parties as to the facts 

underlying any of the events. Instead, there is a legal dispute as to whether the events 

                                                 
2  Even if these opinions were proper, they are legally incorrect, as explained supra 
at pages 9–10. 
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fall within the permit exceptions, and that legal dispute is susceptible to resolution at 

summary judgment. 

B. CSU Cannot Meet Its Burden By Simply Alluding to Additional 
Evidence. 

 
 “In response to a motion for summary judgment, a party cannot rest on ignorance 

of facts, on speculation, or on suspicion and may not escape summary judgment in the 

mere hope that something will turn up at trial.” Conaway v. Smith, 853 F.2d 789, 794 

(10th Cir. 1988). CSU complains that summary judgment is inappropriate because “the 

trier of fact must be permitted to listen to testimony on the facts behind each instance of 

downtime” to determine whether those events fall within permit exceptions. (Response 

at 12.) It also complains that the MSJ is “overly reliant on the incomplete and cursory 

descriptions of the evidence,” (id. at 17), despite the fact that these are CSU’s own 

records, and that CSU was required by law to maintain “records of all incidents of 

opacity monitor downtime during unit operation, including reason(s) for the monitor 

outage(s).” 40 C.F.R. § 75.57(f). CSU’s vague speculation about what additional 

evidence might show is not sufficient to create a genuine issue of material fact. With 

one exception listed below, CSU has almost completely failed to present facts that 

would create genuine issues at trial. 

C. CSU Has Largely Failed to Raise Genuine Issues of Material Fact as 
to the Specific Events. 

 
 CSU has raised alleged factual issues with respect to a small handful of events. 

With one exception, these should not prevent entry of summary judgment.  

 First, CSU claims that the maintenance flags may not be accurate because 

sometimes the flag was applied retroactively to mark “data as invalid after a repair had 
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been completed.” (Response at 9.) Even if true, this does not explain why the later-

entered times would be inaccurate, particularly because later data flagging was based 

upon the results of investigations of the data, as well as contemporaneously created 

records. (Movant’s Appx. at 21, 23, Deposition of Chris Welch at 17:19–18:25, 23:17–

23). The logbook entries show, down to the minute, when maintenance flags were 

turned on and off. If CSU has actual evidence to contradict those times or show they are 

unreliable, it should have come forward with that evidence. It failed to do so. 

 Next, CSU raises factual issues with several events in Table 3 of the MSJ. As to 

Events 2–4, CSU claims that RATA testing is a required form of quality assurance 

testing, and thus those events “are considered calibration, preventative maintenance, 

and/or repair depending on why, exactly, the RATA testing was being conducted.” 

(Response at 18.) But RATA testing is performed to check other continuous emissions 

monitoring systems, not the opacity monitoring system. See, e.g., 40 C.F.R. 

§ 75.74(c)(2)(ii). Thus, regardless of the precise purpose for this RATA testing, it was 

not performed for the calibration, maintenance, or repair of the opacity monitoring 

system, and thus does not fall within a permit exception. 

 CSU also raises issues with respect to Events 14 and 17, stating that the 

evidence shows that plant personnel “checked the instrument for proper operation.” But 

CSU’s argument that this, in itself, is “an instance of repair and/or maintenance” is a 

legal argument, not a factual one. As explained supra at 8–9, CSU’s definition of “repair” 

conflicts with the plain text of the permit and regulation. And as explained in the MSJ, 

“maintenance” must be “preventative” in order to fit the exception. (MSJ at 16.) Post-

incident maintenance, by definition, does not qualify. (Id.) 
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 Finally, as to Events 41, 79, and 80, CSU points out that the evidence shows that 

these events did, indeed, involve routine maintenance to repair the faults, based upon 

the entries on the Excess Emissions Reports. WildEarth Guardians acknowledges that 

these events should not have been listed on Table 3 and is hereby withdrawing its 

motion for partial summary judgment as to these three events.  

 As to the remaining 88 events listed in Tables 1–3, CSU has failed to raise any 

genuine issues of material fact. It has raised legal arguments as to the applicability of 

the permit exceptions, but, as discussed below, those arguments are unavailing. 

II. CSU’s Legal Arguments Are Without Merit, and WildEarth Guardians is 
Entitled to Judgment as a Matter of Law. 

 
 CSU’s legal arguments conflict with the plain terms of the permit and the 

applicable regulations. As a result, WildEarth Guardians is entitled to judgment as a 

matter of law as to the events listed in Tables 1, 2, and 3 of its Motion for Summary 

Judgment (with the exception of events 41, 79, and 80). 

A.  CSU’s Arguments as to the “Maintenance” and “Repair” Exceptions 
Would Require Rewriting the Permit and the Governing Regulations. 

 
WildEarth Guardians’s proposed interpretation of the permit term “period of 

repair” is simple and straightforward: it refers to periods when CSU is performing 

repairs. CSU provides an alternative interpretation: it argues that a “period of repair” 

occurs whenever “the evidence shows that the COMS was inoperable and that Plant 

personnel were reasonably and expeditiously trying to repair the problem—even if they 

were not physically working on the COMS equipment.” (Response at 11–12.) 

CSU’s loose and vague standard has no support in the actual language of the 

permit and the applicable regulation, 40 C.F.R. § 75.10(d).  Unsurprisingly, CSU fails to 

Case 1:17-cv-00357-CMA-CBS   Document 39   Filed 10/31/17   USDC Colorado   Page 7 of 11



8 
 

provide any examples of its “standard” ever being applied anywhere in practice. The 

State of Colorado guidance document it cites does not apply to Martin Drake, because it 

only applies to systems that are NOT subject to 40 C.F.R. Part 75. (See Defendant’s 

Appx. at 125.) Even if it did apply, it does not support CSU’s position. Instead, it simply 

informs operators that they should “strive to achieve 100% system availability,” and that 

they should also perform all QA/QC tests, even if doing those tests may reduce system 

availability on occasion. (Id. at 131.) It also “encourages owners and operators to take 

corrective actions in an expeditious manner.” (Id.) None of this guidance supports 

CSU’s proffered meaning of “periods of repair” under 40 C.F.R. § 75.10(d). 

CSU also complains that it would be unfair to penalize it when it is impossible or 

impractical to immediately repair a problem, either because of staffing issues or 

because it is difficult to troubleshoot the problem. (Response at 10.) But defining 

“periods of repair” as periods when repairs are taking place incentivizes operators to 

prevent problems from occurring at all, and also encourages prompt attention to the 

problem. It also provides a clear, black-and-white standard to follow.3 CSU’s proposed 

alternative is so loose and vague as to be unenforceable. How is a regulator (or an 

operator) supposed to know whether the operator’s efforts to “try to address the 

problem” are reasonable? This is a recipe for endless litigation and bickering over every 

action taken by the operator during a downtime event. 

                                                 
3  CSU cites the “check engine” light on a car as an analogy for the system faults, 
and provides an elaborate example as to why it should not be penalized for waiting a 
day to take the car into the shop. A better analogy might be an alert that a brake light 
has gone out. The driver may take some time to get the vehicle to the shop, but as long 
as the driver is driving with the missing brake light, the driver is violating the law. The 
more quickly the driver repairs the problem, the less likely she will face legal exposure. 
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Finally, CSU claims that, in order to determine whether repairs are necessary, a 

certain amount of troubleshooting must occur. While this may be true in certain 

circumstances, the bright-line standard would still provide an incentive to perform the 

troubleshooting expeditiously, to get the unit back into operation as quickly as possible. 

In addition, troubleshooting will often occur in parallel with repairs, and in those 

instances operators would not be punished for conducting troubleshooting.4 Finally, had 

EPA wanted to include troubleshooting within the exceptions to the continuous 

monitoring requirement, it could easily have said so in 40 C.F.R. § 75.10(d).  

All of CSU’s arguments in opposition to the bright-line standard have, in 

common, a desire to evade any sort of liability for downtime events. But the best way to 

avoid liability for downtime events is to avoid them in the first place. Once the COMS 

breaks down, operators have violated the Clean Air Act. If they repair the problem 

without delay, their exposure is less, because the system will have been down for fewer 

six-minute blocks, and thus they are subject to fewer violations.  

B.  The Permit Does Not Excuse Downtime Caused by Erroneous 
Calibration Error Tests. 

 
In its response, CSU points out that its permit never explicitly prohibits multiple 

calibration error tests in a single day. But the issue is whether the permit excuses the 

downtime that ensues from a calibration error test that has started in error. As explained 

in the MSJ, the permit does not excuse all calibration activities. It excuses only 

downtime caused by calibration activities that occur pursuant to 40 C.F.R. § 75.21 and 

                                                 
4  CSU also claims that unscrupulous operators might claim that they began 
maintenance right after a problem occurs. But such misstatements would themselves be 
criminal offenses. See 42 U.S.C. § 7413(c)(2)(a); see also 40 C.F.R. § 75.57(f). 
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40 C.F.R. Part 75 App. B. (See MSJ at 17–18.) Those regulations, in turn, provide for 

daily calibration error tests, as well as other periodic calibration error tests as specified 

in the facility’s QA/QC program. (Id.) Calibration error tests that were started in error are 

not part of the facility’s QA/QC program and do not constitute excused downtime. (Id.). 

C. Quality Assurance Activities Are Defined by Regulation. 

CSU, both in its response and through its expert, Mr. Roberson, state that a 

number of the events are excused as “quality assurance” activities. They take the 

incredibly broad view that any event for which there was a system fault alarm or a failed 

calibration test is a “quality assurance” activity because those alarms are “quality 

assurance checks” or “quality assurance functions.” (Defendant’s Appx. at 95, 100–

102.) This interpretation would automatically excuse every downtime event, because 

CSU detected every single event after checking to see whether the system was 

working. But the quality assurance exception only covers activities “performed pursuant 

to 40 C.F.R. § 75.21 or 40 C.F.R. Part 75 App. B.” (Movant’s Appx., p.8.)  As explained 

in the MSJ, those activities are the tests and activities described in the facility’s QA/QC 

program. (See MSJ at 14–16.) The act of detecting a malfunction is not, itself, a quality 

assurance activity; otherwise, all faults and malfunctions would always be excused 

under the permit. 

CONCLUSION 

 For the foregoing reasons, WildEarth Guardians requests the Court grant 

summary judgment with respect to the specific COMS downtime events listed in Tables 

1, 2, and 3, with the exception of Events 41, 79, and 80.  
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Respectfully submitted, 

 
/s/ A. Nathaniel Chakeres 
Coberly & Martinez, LLLP 
1322 Paseo de Peralta  
Santa Fe, NM 87501 
(505) 989-1029 
nat@coberlymartinez.com 
 
 
/s/ Samantha Ruscavage-Barz     
WildEarth Guardians     
516 Alto Street      
Santa Fe, NM 87501     
(505) 401-4180      
sruscavagebarz@wildearthguardians.org  

 
Attorneys for Plaintiff WildEarth Guardians 

 
  

 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that on October 31, 2017, I filed this document through the District of 
Colorado’s CM/EDF e-filing system, which provides a copy of the filing via e-mail link to 
counsel of record for all parties.  
 
    
      /s/ A. Nathaniel Chakeres_________________ 
      A. Nathaniel Chakeres 
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